
 
REAL ESTATE PURCHASE AND SALE AGREEMENT 

 
THIS REAL ESTATE PURCHASE AND SALE AGREEMENT (this “Agreement”), 

is made as of this __ day of ______, 2020, by and among _____________________, a 
_____________ corporation/limited liability company/partnership  (“Purchaser”) and Kevin R. 
McCarthy (the “Seller”), the duly-appointed chapter 7 trustee for the bankruptcy estate of D.C. 
Diamond Corporation (the “Debtor”), and _____________________, as escrow agent (the 
“Escrow Agent”).  Purchaser and Seller are hereinafter referred to collectively as the “Parties.” 
 

R E C I T A L S  
 

A. On November 12, 2012,the Debtor filed a voluntary petition for relief under 
chapter 11 of the United States Bankruptcy Code (the “Bankruptcy Code”) in the United States 
Bankruptcy Court for the Eastern District of Virginia, Alexandria Division (the “Bankruptcy 
Court”), thereby commencing the bankruptcy case captioned as In re D.C. Diamond 
Corporation (Case No. 12-16730) (the “Bankruptcy Case”). 
 
 B. On October 16, 2015, the Bankruptcy Court entered an order converting the 
Debtor’s bankruptcy case to a liquidation under chapter 7 of the Bankruptcy Code [Docket No. 
424]. 
 
 C. Upon conversion of this case to chapter 7, the United States Trustee for Region 
Four appointed Seller as the Debtor’s chapter 7 trustee. 
 
 D.  RMF Group, LLC (“RMF”), as well as Red Maple Properties, LLC (“RMP”) 
owns certain parcels of real property located in Fauquier County, Virginia consisting of 
approximately 38.212 acres of land, more particularly identified by the GPIN’s: 6888-43-3127 & 
6888-29-5201 and more particularly described in Exhibit A (the “Property”).  
 
 E. RMF & RMP are parties to a Settlement Agreement (the “Settlement 
Agreement”) approved by the Court in the Bankruptcy Case, whereby the Debtor’s bankruptcy 
estate became the owner of 100% of the membership interests in RMF & RMP. 
 
 F. The Seller, as bankruptcy trustee for the Debtor and its bankruptcy 
estate, is authorized to sell the Property subject to the approval of the Bankruptcy Court as set 
forth herein. 
 
 G. Purchaser desires to purchase the Property, and Seller desires to sell the 
Property, upon the terms and conditions hereinafter set forth. 
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NOW, THEREFORE, for and in consideration of the mutual promises of the Parties 
herein contained, the premises, and other good and valuable consideration, and incorporating the 
foregoing recitals, and subject to Bankruptcy Court approval, the Parties hereto agree and 
Agreement as follows: 
 

1. Agreement of Purchase and Sale.  Subject to the provisions of this Agreement and 
the approval of the Bankruptcy Court, and for the consideration herein stated, Seller agrees to 
sell the Property to Purchaser and Purchaser agrees to buy the Property from Seller. 

 
2. Purchase Price. The purchase price (the “Purchase Price”) to be paid by 

Purchaser for the Property shall be an amount equal to 
___________________________________ AND ___/ONE HUNDRED DOLLARS 
($________________________), less a credit for the Earnest Money (as defined in paragraph 3). 
The Purchase Price shall be payable to Seller at closing by wire transfer of immediately available 
funds to an account designated by Seller. 

 
3. Earnest Money. Upon execution of this Agreement, Purchaser shall deliver to 

Escrow Agent the sum of TEN THOUSAND AND NO HUNDRED DOLLARS ($10,000.00) 
(said amount is hereinafter referred to as the “Earnest Money”). Escrow Agent agrees to hold 
the Earnest Money in trust, in a non-interest bearing account and to disburse the Earnest Money 
in accordance with the terms hereof. At the Closing (as hereinafter defined), the Earnest Money 
shall be applied as a credit against the Purchase Price as provided in paragraph 2 above. 

 
4. Closing.   
 

a. The execution and delivery of the documents and instruments for the 
consummation of the purchase and sale pursuant hereto (herein referred to as the “Closing”) 
shall take place on or before the date which is thirty (30) days after the Effective Date (as 
hereinafter defined), through the offices of Escrow Agent, subject to extension as hereinafter 
provided, or such earlier date and time, and/or such other location, as may be mutually agreeable 
to Seller and Purchaser, and approved by the Bankruptcy Court. 

 
b. At the Closing, Seller shall execute a special warranty deed (the “Deed”) 

(warranting only against the claims of all persons claiming by, through or under Seller) 
conveying the Property to Purchaser subject to the Permitted Encumbrances (as hereinafter 
defined). The legal description of the Property to be contained in such Deed shall be the legal 
description of the Property as shown in Exhibit A. The Parties agree to do such other acts and 
execute and deliver such other documents and instruments as are reasonably necessary or 
desirable for consummation of the transactions contemplated hereby.  However, the Parties 
acknowledge and agree that the obligation to close shall not be affected by any appeal of the 
order entered by the Bankruptcy Court approving this Agreement or by any title insurance 
exception or requirement. 
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5. Title and Survey. 
 

a. Seller agrees to convey to Purchaser fee simple title to the Property by the 
Deed, free and clear of the Deed of Trust securing an obligation to HJE Group, L.C. recorded in 
Deed Book 1542 at page 532 but subject to such encumbrances as are set forth on Exhibit B 
attached hereto (hereinafter referred to as the “Permitted Encumbrances”). 

 
b. Subject to the Permitted Encumbrances, so long as this Agreement 

remains in force and effect, Seller shall not lease, encumber or convey all or part of the Property 
or any interest therein, or enter into any agreement granting to any person any right with respect 
to the Property or any portion thereof, without the prior written consent of Purchaser. 

 
6. Inspection; AS IS Sale. 

a. Purchaser and its agents, representatives, employees, engineers and 
contractors shall have the right at any time during the term of this Agreement, at Purchaser’s sole 
cost and expense, to enter upon the Property to inspect, examine, survey and make test borings, 
soil bearing tests, timber cruises, environmental site assessments and other engineering tests or 
surveys which it may deem necessary or advisable. Purchaser hereby agrees to indemnify and 
hold Seller harmless from and against any and all cost, expense and/or liability resulting from 
claims or damages caused by said inspections, examinations and tests. The foregoing 
indemnification and hold harmless provision shall survive any termination, cancellation or 
expiration of this Agreement or the Closing. 

b. Except for the Deed and any representations or warranties of Seller 
expressly set forth in this Agreement, the purchase and sale pursuant to this Agreement will be 
on an “AS IS”, “WHERE IS” and “WITH ALL FAULTS” basis, with no representations, 
warranties, guaranties or commitments of any kind whatsoever, express or implied, by Seller 
with respect to the Property or any matter relating to the Property. The provisions of this 
subparagraph (b) shall survive the Closing. 

 
7. Condition of Property; Damage; Condemnation. 

a. Seller agrees that at the Closing the Property shall be in the same 
condition as exists on the date hereof, subject to natural wear and tear, condemnation, casualties 
beyond Seller’s control and the Permitted Encumbrances. During the term of this Agreement, 
Seller shall neither cut or remove nor permit the cutting or removal of any timber or trees which 
are included as part of the Property, except as may otherwise be provided in any of the Permitted 
Encumbrances. 

b. If at any time prior to the Closing, the Property or any part thereof 
(including, but not limited to, any timber or trees which are included as part of the Property) is 
destroyed or damaged by fire or other casualty and the amount of such damage exceeds TEN 
THOUSAND AND NO HUNDRED DOLLARS ($10,000.00), then Purchaser, at its sole option, 
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may elect either (i) to cancel this Agreement, whereupon Escrow Agent shall promptly return the 
Earnest Money to Purchaser and no party hereto shall have any further rights or obligations 
hereunder (except as may otherwise be expressly provided herein), or (ii) to purchase the 
Property without reduction in the Purchase Price.  Purchaser’s option under this paragraph 7(b) 
shall be exercisable by giving written notice of such election to Seller at any time on or before 
five (5) days after Purchaser’s receipt of notice of the occurrence of such damage or destruction 
and the date of Closing shall be extended to the extent necessary (x) to permit the exercise of 
such option by Purchaser and (y) to obtain Bankruptcy Court approval. 

c. If at any time prior to the Closing, any action or proceeding is filed or 
threatened under which the Property or any part thereof may be taken pursuant to any law, 
ordinance or regulation by condemnation or the right of eminent domain, then Purchaser at its 
sole option may elect either (i) to cancel this Agreement, whereupon Escrow Agent shall 
promptly return the Earnest Money to Purchaser and no party hereto shall have any further rights 
or obligations hereunder (except as may otherwise be expressly provided herein), or (ii) to 
purchase the Property pursuant to this Agreement, notwithstanding such action or proceeding, 
whereupon Purchaser shall be entitled to receive at the Closing a credit against the Purchase 
Price in the amount of all proceeds of any awards, if any, previously paid to Seller with respect 
to the Property for such taking and to receive all such proceeds payable after Closing. 
Purchaser’s option under this paragraph 7(c) shall be exercisable by giving written notice of such 
election to Seller at any time on or before five (5) days after the determination of the amount of 
the proceeds payable with respect to such taking and the date of Closing shall be extended to the 
extent necessary (x) to permit the exercise of such option by Purchaser and (y) to obtain 
Bankruptcy Court approval. 
 

8. Bankruptcy Court Approval.  As soon as reasonably practicable after the 
execution of this Agreement, Seller shall cause to be filed with the Bankruptcy Court a motion to 
approve the sale (the “Sale Motion”) of the Property to Purchaser on the terms and conditions of 
this Agreement pursuant to section 363 of the Bankruptcy Code.  Purchaser understands and 
acknowledges that third parties may submit higher and better offers for the Property, the Seller 
may bring other offers to the attention of the Bankruptcy Court and make recommendations 
concerning them to the Court, and the Bankruptcy Court may hold an auction for the sale of the 
Property.  Upon approval of the Sale Motion, the Seller shall submit an order to the Bankruptcy 
Court that includes standard provisions that would typically be contained in a sale order pursuant 
to section 363 of the Bankruptcy Code, such as the following: 
 

a. approves this Agreement and authorizes the sale of the Property by Seller 
to Purchaser on the terms set forth herein;  

b. provides that the sale of the Property vests Purchaser with all right, title 
and interest of Seller in, to and under the Property free and clear of all encumbrances (other than 
Permitted Encumbrances, if any), and on an “AS IS” and “WHERE IS” basis, without any 
representations or warranties of any kind (including no representations or warranties as to 
merchantability, fitness or use) other than those specifically set forth in this Agreement;  
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c. finds that Purchaser is a good faith purchaser under section 363(m) of the 
Bankruptcy Code and is entitled to the protections thereof;  

d. finds that the sale of the Property to Purchaser pursuant to the terms of this 
Agreement constitutes a transfer for reasonably equivalent value and fair consideration under the 
Bankruptcy Code and the laws of the states in which Seller is incorporated and any other 
applicable non-bankruptcy laws; 

e. enjoins all persons and entities (“Persons”) from taking any actions 
against Purchaser or its affiliates to recover any claim which such Person has against everyone 
other than unrelated claims the person may have against Purchaser; 

f. provides that Purchaser will not have any successor or transferee liability 
for liabilities of Seller or associated in any way with the Property (whether under federal or state 
law or otherwise) as a result of the sale of the Property; and 

g. authorizes Seller to execute such other documents and instruments and 
take such other actions as may be reasonably necessary or appropriate to allow the 
consummation of the transactions contemplated by this Agreement. 

9. Warranties and Representations. 
 

a. Seller hereby warrants and represents to Purchaser that Seller has the full 
right, power, and authority to enter into and perform this Agreement; and no consent, approval, 
order or authorization of any court or other governmental entity other than the Bankruptcy Court 
is required to be obtained by Seller in connection with the execution and delivery of this 
Agreement or the performance hereof by Seller. 
 

b.  Purchaser hereby warrants and represents to Seller that Purchaser has the 
full right, power and authority to enter into and perform this Agreement; and no consent, 
approval, order or authorization of any court or other governmental entity is required to be 
obtained by Purchaser in connection with the execution and delivery of this Agreement or the 
performance hereof by Purchaser. 
 

10. Brokerage Commission.  Seller and Purchaser each warrant and represent to the 
other that neither has incurred any liability for any brokerage fee or commission in connection 
with the execution and delivery of this Agreement or the consummation of the transactions 
contemplated hereby. Seller and Purchaser each agree to indemnify and hold harmless the other 
from any and all damage, loss, liability, expense and claim (including but not limited to 
attorneys’ fees and court costs) arising with respect to any such fee or commission which may be 
suffered by the indemnified party by reason of any action or agreement of the indemnifying 
party. The provisions of this paragraph 9 shall survive the Closing or any termination, 
cancellation or expiration of this Agreement. 
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11. Taxes; Expenses. 
a. Ad valorem real property taxes on the Property and special assessments 

shall be prorated as of the date of Closing. If actual tax bills for the calendar year of Closing are 
not available, said taxes shall be prorated based on tax bills for the previous calendar year and 
the Parties hereto agree to cause a reproration of said taxes upon the receipt of tax bills for the 
calendar year of Closing and to place sufficient funds in escrow with the Escrow Agent to pay 
for such reproration.. This obligation to reprorate shall survive the closing of the purchase and 
sale contemplated hereby. If the Property is not designated a separate tax parcel, said taxes shall 
be adjusted to an amount bearing the same relationship to the total tax bill which the acreage 
contained within the Property bears to the acreage contained within the property included within 
said tax bill. 

 
b. Purchaser shall pay the transfer or documentary stamp taxes due in 

connection with the recordation of the Deed and all other closing costs associated with the sale 
contemplated by this Agreement, including, but not limited to recording fees and the cost of any 
title examination and title insurance premium in connection with Purchaser’s owner’s title 
insurance policy. 

 
c. Each party shall pay its respective costs and expenses of legal 

representation. 
 

d. Purchaser shall be solely responsible and liable for any rollback, recapture 
or other tax or assessment imposed with respect to the Property after execution of this 
Agreement for any prior or subsequent periods based on any change of use of the Property or due 
to the sale of the Property to Purchaser. The provisions of this subparagraph (d) shall survive the 
Closing. 
 

12. Earnest Money; Default; Remedies. 
 

a. If the purchase and sale of the Property contemplated hereby is not 
consummated because of a default by Purchaser under this Agreement, then Seller shall have the 
right (a) to require Escrow Agent to pay the Earnest Money to Seller as full liquidated damages 
and not as a penalty (the Parties hereto acknowledging that Seller’s damages as a result of such 
default are not capable of exact ascertainment and that said liquidated damages are fair and 
reasonable), or (b) to seek specific performance of this Agreement, in which event Escrow Agent 
shall continue to hold the Earnest Money until the final disposition of the action for specific 
performance, whereupon the Earnest Money shall be applied to the Purchase Price, or, if specific 
performance is not finally, after disposition of all appeals which may have been taken, decreed to 
Seller, then Escrow Agent shall pay the Earnest Money to Seller as full liquidated damages as 
aforesaid. At any time before the entry of such a final decree and the final disposition of all 
appeals which may be taken, Seller may discontinue the action and direct Escrow Agent to pay 
the Earnest Money to Seller as full liquidated damages. 
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b. If the purchase and sale of the Property contemplated hereby is not 
consummated because of a default by Seller under this Agreement, then Escrow Agent shall 
promptly return the Earnest Money to Purchaser and in no event shall Purchaser be entitled to 
sue Seller for damages. 

 
c. If the purchase and sale of the Property contemplated hereby is not 

consummated because the Bankruptcy Court declines to approve the Agreement for any reason 
whatsoever, including approval of a competing offer to purchase the Property, then Escrow 
Agent shall promptly return the Earnest Money to Purchaser and in no event shall Purchaser be 
entitled to sue Seller for damages. 

 
13. Duties of Escrow Agent.  The duties of Escrow Agent shall be as follows: 

a. During the term of this Agreement, Escrow Agent shall hold and deliver 
the Earnest Money in accordance with the terms and provisions of this Agreement. 

b. If this Agreement shall be terminated by the mutual written agreement of 
Seller and Purchaser, or if Escrow Agent shall be unable to determine at any time to whom the 
Earnest Money should be delivered, or if a dispute shall develop between Seller and Purchaser 
concerning to whom the Earnest Money should be delivered, then in any such event, Escrow 
Agent may request joint written instructions from Seller and Purchaser and shall deliver the 
Earnest Money in accordance with any such joint written instructions received by Escrow Agent. 
In the event that such written instructions shall not be received by Escrow Agent within ten (10) 
days after Escrow Agent has served a written request for instructions upon Seller and Purchaser, 
the Escrow Agent shall have the right to pay the Earnest Money into the Bankruptcy Court and 
interplead Seller and Purchaser in respect thereof, and thereafter Escrow Agent shall be 
discharged of any obligations in connection with this Agreement. 

c. If costs or expenses are incurred by Escrow Agent because of litigation or 
a dispute between Seller and Purchaser arising out of the holding of the Earnest Money in 
escrow, Seller and Purchaser shall each pay Escrow Agent one-half of such costs and expenses. 
Except for such costs and expenses, no fee or charge shall be due or payable to Escrow Agent for 
its services as escrow holder. 

d. By joining herein, Escrow Agent undertakes only to perform the duties 
and obligations imposed upon it under the terms of this Agreement and expressly does not 
undertake to perform any of the other covenants, terms and provisions incumbent upon Seller 
and Purchaser hereunder. 

e. Purchaser and Seller hereby agree and acknowledge that Escrow Agent 
assumes no liability in connection herewith except for gross negligence or willful misconduct; 
that Escrow Agent shall never be responsible for the validity, correctness or genuineness of any 
document or notice referred to under this Agreement; and that Escrow Agent may seek advice 
from its own counsel and shall be fully protected in any action taken by it in good faith in 
accordance with the opinion of its counsel. 
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14. Assignment. Neither party hereto shall assign its rights or obligations hereunder, 
in whole or in part, without the prior written consent of the other party, which consent shall not 
be unreasonably withheld. 

 
15. No Waiver. No action or failure to act by any party hereto shall constitute a 

waiver of any right or duty afforded to such party under this Agreement, nor shall any such 
action or failure to act constitute an approval of or acquiescence in any breach of this Agreement 
except as may be specifically agreed in writing. 
 

16. Governing Law. This Agreement shall be governed by the laws of the 
Commonwealth of Virginia. 
 

17. Notices.   Any and all notices, elections and communications required or 
permitted by this Agreement shall be made or given in writing and shall be delivered in person, 
by facsimile transmission with confirmation, or by electronic mail transmission, or sent by 
postage prepaid United States mail, certified or registered, return receipt requested, to the other 
Parties at the addresses set forth below, or such other address as may be furnished by notice in 
accordance with this paragraph. The date of notice given by personal delivery or by facsimile or 
electronic mail transmission shall be the date of such delivery or such transmission. The effective 
date of notice by mail shall be the date such notice is received by addressee. 
 

Seller: Kevin R. McCarthy 
McCarthy & White, PLLC 
8508 Rehoboth Court 
Vienna, VA 22182 
Facsimile: (703) 770-9263 
E-mail:  krm@mccarthywhite.com 
 

With a copy to: Stephen E. Leach 
Hirschler Fleischer PC  
8270 Greensboro Drive – Suite 700 
Tysons, VA 22102 
Facsimile: 703-584-8901 
E-mail:  sleach@hirschlerlaw.com 
 

Purchaser: _______________________ 
_______________________ 
_______________________ 
_______________________ 
Facsimile: ______________ 
E-mail:  ________________ 
 

With a copy to: _______________________ 
_______________________ 
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_______________________ 
_______________________ 
Facsimile: ______________ 
E-mail:  ________________ 
 

Escrow Agent: _______________________ 
_______________________ 
_______________________ 
_______________________ 
Facsimile: ______________ 
E-mail:  ________________ 
 

With a copy to: _______________________ 
_______________________ 
_______________________ 
_______________________ 
Facsimile: ______________ 
E-mail:  ________________ 
 

 
 

18. Entire Agreement. This Agreement contains the entire agreement among the 
Parties hereto with respect to the subject matter hereof and cannot be amended or supplemented 
except by a written agreement signed by all Parties. 

 
19. Captions. The captions of paragraphs in this Agreement are for convenience and 

reference only and are not part of the substance hereof. 
 
20. Severability. In the event that any one or more of the provisions, paragraphs, 

words, clauses, phrases or sentences contained in this Agreement, or the application thereof in 
any circumstance is held invalid, illegal or unenforceable in any respect for any reason, the 
validity, legality and enforceability of any such provision, paragraph, word, clause, phrase or 
sentence in every other respect and of the remaining provisions, paragraphs, words, clauses, 
phrases or sentences of this Agreement, shall not be in any way impaired, it being the intention 
of the Parties that this Agreement shall be enforceable to the fullest extent permitted by laws. 

 
21. Counterparts and PDF Copies. This Agreement may be executed in multiple 

counterparts, each of which shall be deemed part of one and the same instrument.  This 
Agreement may also be executed and delivered by facsimile or PDF (Portable Document Form) 
transmission, and such execution and delivery shall be valid and enforceable with the same force 
as if an original hereto had been executed and delivered by such party 
 

22. Binding Effect. This Agreement shall bind the Parties hereto and their respective 
heirs, legal representatives, successors and assigns. 
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23. Time of Essence. Time is of the essence of this Agreement. 
 

24. No Survival. Except as may otherwise expressly be provided herein, the 
provisions of this Agreement shall not survive the closing of the purchase and sale contemplated 
hereby and shall be merged into the delivery of the Deed and other documents and the payment 
of all monies pursuant hereto. 
 

25. Effective Date. The effective date of this Agreement (the “Effective Date”) is the 
date on which the order entered by the Bankruptcy Court approving this Agreement becomes a 
final order. 

 
26. Time Periods. If the time period by which any right, option or election provided 

under this Agreement must be exercised, or by which any act required hereunder must be 
performed, or by which the Closing must be held, expires on a Saturday, Sunday or legal or bank 
holiday, then such time period shall be automatically extended through the close of business on 
the next regularly scheduled business day that is not a Saturday, Sunday or legal or bank holiday. 

 
27. Incorporation of Exhibits. All exhibits referred to in this Agreement are hereby 

incorporated herein by this reference.  
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IN WITNESS WHEREOF, this Real Estate Purchase and Sale Agreement has been duly 

executed, sealed and delivered by the Parties hereto the day and year first above written. 

 
SELLER: 
 
KEVIN R. McCARTHY,  
In his capacity as Chapter 7 Trustee  
for the estate of D.C. Diamond Corporation 
 
 
By: _________________________ [SEAL] 
Date: ________________________ 
 
 
 
PURCHASER: 
________________________,  
a ________________ corporation/limited liability company/partnership 
 
 
By: _________________________ [SEAL] 
Date: ________________________ 
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JOINDER TO REAL ESTATE PURCHASE AND SALE AGREEMENT 
 
 This Joinder to Real Estate Purchase and Sale Agreement is executed and delivered by 
the undersigned as of the date of the Real Estate Purchase and Sale Agreement. 
 
 
ESCROW AGENT: 
________________________,  
a ________________ corporation/limited liability company/partnership 
 
 
By: _________________________ [SEAL] 
Date: ________________________ 
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EXHIBIT B 
 

PERMITTED ENCUMBRANCES 
 

1. Ad valorem taxes not yet due and payable. 

2. All zoning and other land use requirements, conditions, and restrictions, including any 
development proffers to or conditions of Fauquier County, Virginia. 

3. Rights of third persons and/or public authorities and utilities in and to that portion of the 
Property located within the boundaries of roads, highways, easements and rights-of-way, 
whether of record, on the ground, or acquired through prescription. 

4. All matters which would be revealed by a careful inspection or a current survey of the 
Property. 

5. Riparian rights of others in and to any creeks, rivers, lakes, streams or other bodies of 
water located on or adjoining the Property. 

6. All matters of record. 

7. Any discrepancy between (a) the boundary lines of the Property as described in any new 
survey of the Property obtained by Purchaser and the legal description of the Property 
based on such survey and set forth in the deed from Seller/Grantor to Purchaser and (b) 
the boundary lines of the Property as described in the description of the Property 
contained in the deed by which Sellerr acquired title to the Property. 

 
 
 
 
 


